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Estate of Fisk
No. 20090157

Kapsner, Justice.
[11] The Department of Human Services appeals from a probate court order
declaring the estate of Mary Ann Fisk insolvent and discharging the personal
representative upon payment to the Department of $29,565.70 on its claim against the
estate. We conclude the district court did not abuse its discretion in approving the
personal representative’s fees and the costs of administering the estate, but erred in
ruling Mary Ann Fisk’s allowable funeral expenses were not subject to the $3,000
limit in N.D.C.C. § 50-24.1-07(1)(a). We also conclude the record is inadequate to
determine the validity of the Department’s claim against the estate. We affirm in part,
reverse in part, and remand for further proceedings to allow the Department an

opportunity to present evidence concerning asset traceability.

I

[12] Mary Ann Fisk’s husband, Raymond Fisk, received $56,312.35 in medical
assistance benefits dating from March 1, 1993, until his death on February 4, 1997.
Mary Ann Fisk suffered from heart disease, diabetes, and respiratory problems. After
Raymond Fisk died, Mary Ann Fisk’s sister, Clarice Lagasse, lived with Mary Ann
Fisk in her Minot home where the sisters helped care for each other. The sisters
merged their household goods and owned their car jointly. Before Mary Ann Fisk
died on September 27, 2001, she gave her personal property and household goods to
Lagasse. Mary Ann Fisk did not receive medical assistance benefits.

[13] Inher will, Mary Ann Fisk appointed her stepson, Royce S. Fisk, as personal
representative of her estate. On December 6, 2001, the Department filed a claim
against the estate for $70,887.59, representing the cost of Raymond Fisk’s medical
assistance benefits plus interest. On March 11, 2002, the personal representative
disallowed the Department’s claim, explaining “[i]n the event it is established that
Raymond A. Fisk actually received Medical Assistance recovery is limited to the
traceable assets in which Raymond A. Fisk had an interest in.” The personal
representative also stated “[i]nterest shall commence on allowed claims sixty (60)
days after the time for original presentation of the claim has expired.” On May 13,

2002, the Department petitioned the district court for allowance of its claim. On
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October 6, 2002, the personal representative allowed the Department’s claim for
medical assistance benefits of $56,312.35, but continued to deny its claim for interest
from August 4, 1997, stating interest would commence to run from March 16, 2002.
The Department again petitioned the court for allowance of the claim on November
15,2002.
[14] For reasons not apparent from the record, nothing further appears in the
probate court file until the Department petitioned the district court for an order
allowing its claim and compelling payment of the claim on November 25, 2008. The
personal representative responded and petitioned the court for an order declaring the
estate insolvent and for discharge of the personal representative. After deducting
expenses of administration, funeral expenses, expenses of Mary Ann Fisk’s last
illness, and taxes, the personal representative indicated the estate had $29,565.70
remaining for distribution. The Department objected to various aspects of the
personal representative’s proposed final account. The petitions of both parties were
brought as motions under N.D.R.Ct. 3.2, and the personal representative submitted
an affidavit to the court. The Department did not submit an affidavit. No evidentiary
hearing or oral arguments were requested by the parties. In March 2009, the court
issued an order rejecting the Department’s arguments and granting the personal
representative’s petition.

II
[15] The Department argues the district court erred in approving the personal
representative’s compensation and in approving certain attorney fees as expenses of
administration.
[16] Personal representatives are entitled to reasonable compensation for their
services. See. e.g., Estate of Gleeson, 2002 ND 211, 9 21, 655 N.W.2d 69.

Furthermore, “[a]s a fiduciary acting on behalf of persons interested in an estate, a

personal representative may use estate funds to pay reasonable compensation to
persons employed to advise or assist him in the administration of an estate.” Estate
of O’Connell, 476 N.-W.2d 8, 11 (N.D. 1991). Section 30.1-18-15(21), N.D.C.C.,
empowers the personal representative to employ attorneys to assist and advise him
and to have the estate pay compensation for those services. See Estate of Hass, 2002
ND 82, 4 10, 643 N.W.2d 713. The review of fees paid or taken by a personal
representative is left to the sound discretion of the district court. See, e.g., Estate of
Peterson, 1997 ND 48, q 18, 561 N.W.2d 618. We will not overturn the district
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court’s decision on reasonable compensation absent a showing of an abuse of
discretion, and the court’s underlying findings of fact will be upheld unless they are
clearly erroneous. See, e.g., Oliver v. City of Larimore, 540 N.W.2d 630, 635 (N.D.
1995); Estate of Flaherty, 484 N.W.2d 515, 521 (N.D. 1992). Whether a personal

representative has breached a fiduciary duty is a question of fact which will not be set

aside unless it is clearly erroneous. Gleeson, at 4 17. A district court abuses its
discretion when it acts in an arbitrary, unreasonable, or unconscionable manner, or
when it misinterprets or misapplies the law. Estate of Allmaras, 2007 ND 130, 9 12,
737 N.W.2d 612. A finding of fact is clearly erroneous if it is induced by an
erroneous view of the law, if there is no evidence to support it, or if, after reviewing
all of the evidence, we are left with a definite and firm conviction a mistake has been

made. Gleeson, at § 17. The complaining party has the burden of establishing an

abuse of discretion and of showing a finding is clearly erroneous. See Martin v.
Trinity Hosp., 2008 ND 176, 4 17, 755 N.W.2d 900; Gleeson, at 9 17.

[17]1 In his affidavit, the personal representative stated:

Prior to Mary Ann’s death, she gave her personal property and
household goods to Clarice. I was not present when this gift was made,
but I had no reason to dispute the gift. Clarice lived in the home with
Ma|[]Jry Ann, she assisted in caring for her, and the property was of little
or no monetary value. Mary Ann and Raymond were people of modest
means and the household goods were old and in poor repair. In
addition, years of smoking had taken its toll on the property.

The residence of Mary Ann Fisk was in poor repair, smoke stained, and
full of trash. The realtor advised that the house had to be cleaned from
t[Jop to bottom and trash removed in order to sell this property. It took
4 adults, working from morning to night to accomplish this task.

After scrubbing walls for several days, we determined we could not get
rid of the stain or smoke smell. I prepped the walls and hired a painter.
We cleaned the carpets with a rented machine and still had to hire a
professionall.]

I respectfully request that I be fairly compensated for the work I
performed and the expenses I incurred for the estate, which has been of
no benefit to me or my family.

[18] The Department offered no evidence to support its claim that fees paid or taken
by the personal representative were excessive or inappropriate. Rather, the

Department simply argues the district court erred in approving the personal
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representative’s compensation in the amount of $9,600, which included $986 for
“Elder Law specialist, Paul Mitchell.” The Department complains about “amounts
the personal representative sought to pay to himself for his own services, for the non-
local travel, meals, and lodging of himself and family members engaged in
housecleaning, and to reimburse himself for amounts he paid to Paul Mitchell, an
attorney he engaged for unknown services.” The Department also implies that the
personal representative breached his fiduciary duties and incurred various expenses
it does not believe were necessary to administration of the estate.

[19] The district court rejected all of the Department’s complaints:

The expenses for the administration of the estate were
$20,735.72 (including $4,448.45 for cleaning, preparation, and repairs).
The Department argues that charging $6,771.00 for cleaning the
decedent’s home “greatly exceeds any reasonable charge” for the
services rendered. Specifically, the Department argues charges for
airfare, meals, and hotels would not have been necessary if the Personal
Representative used local workers to accomplish the same tasks. The
Department argues that the reasonable hourly charge for house-cleaners
would not exceed $20.00 each per hour. The Department maintains
that the Personal Representative’s rate of $40.00 per hour for general
tasks was unreasonable. The Department also argues that additional
attorney’s fees of elder law specialist Paul Mitchell were unreasonable.

The Personal Representative argues that the usual situation
requires that the individuals who clean and dispose of the decedent’s
personal property are family members. The Personal Representative
maintains that most families would be reluctant to hire strangers to
perform this task. The Personal Representative also argues that his
presence was desired, if not necessary, to review the condition of the
property an[d] make decisions regarding the property. The Personal
Representative also maintains that additional attorney’s fees were
incurred solely for the administration of the estate.

As stated in the Personal Representative’s brief, the house
required considerable cleaning and preparation before it could be sold.
The Personal Representative also provided a detailed affidavit detailing
the expenses incurred in administration of the estate.

Based on the affidavit and the information provided to the Court,
the fees charged by the Personal Representative were not unreasonable.
Administration of the estate required travel to North Dakota to prepare
the home for sale and to distribute personal property to family
members. It was necessary for the Personal Representative to make
decisions regarding the decedent’s personal property. The tasks
performed by the Personal Representative are common in the
administration of an estate and could not have been easily delegated to
a third-party. The tasks completed by the Personal Representative
required substantial time and effort. Therefore, the Personal
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Representative is entitled to reasonable compensation for his services
rendered.

(citations to record omitted).
[110] The Department has failed to establish that the district court abused its
discretion or that the court’s findings are clearly erroneous. We conclude the court

did not err in approving the personal representative’s compensation and expenses.

I
[M11] The Department argues the district court erred in approving $6,206.25 for
Mary Ann Fisk’s funeral expenses because those expenses should have been limited
to $3,000 under N.D.C.C. § 50-24.1-07(1), which provides in relevant part:

On the death of any recipient of medical assistance . . . who was
fifty-five years of age or older when the recipient received the
assistance, and on the death of the spouse of the deceased recipient, the
total amount of medical assistance paid on behalf of the recipient
following . . . the recipient’s fifty-fifth birthday . . . must be allowed as
a preferred claim against the decedent’s estate after payment, in the
following order, of:

a. Funeral expenses not in excess of three thousand dollars;

b. Expenses of the last illness, other than those incurred by medical
assistance;

C. Expenses of administering the estate, including attorney’s fees

approved by the court;

The Department argues the statute limits allowable funeral expenses to $3,000 for a
medical assistance recipient and to $3,000 for the deceased medical assistance
recipient’s spouse. The personal representative argues, and the district court agreed,
that the $3,000 limit for funeral expenses applies only to the funeral of the medical
assistance recipient, and not to the funeral of the recipient’s spouse. The
interpretation of N.D.C.C. § 50-24.1-07(1) presents a question of law fully reviewable
on appeal. See Estate of Conley, 2008 ND 148, 9 15, 753 N.W.2d 384.

[112] This Court summarized the rules of statutory interpretation in Inre M.W., 2009
ND 55, 96, 764 N.W.2d 185:

Our primary goal in statutory construction is to ascertain the intent of
the legislature, and we first look to the plain language of the statute and
give each word of the statute its ordinary meaning. When the wording
of a statute is clear and free of all ambiguity, the letter of it is not to be
disregarded under the pretext of pursuing its spirit. If, however, the
statute 1s ambiguous or if adherence to the strict letter of the statute
would lead to an absurd or ludicrous result, a court may resort to
extrinsic aids, such as legislative history, to interpret the statute. A
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statute is ambiguous if it is susceptible to meanings that are different,
but rational. We presume the legislature did not intend an absurd or
ludicrous result or unjust consequences, and we construe statutes in a
practical manner, giving consideration to the context of the statutes and
the purpose for which they were enacted.

(quoting State v. Fasteen, 2007 ND 162, q 8, 740 N.W.2d 60 (citations omitted)).
[113] We believe the language of N.D.C.C. § 50-24.1-07(1) supports the
Department’s interpretation. Section 50-24.1-07(1), N.D.C.C., gives the Department

a preferred claim for medical assistance benefits paid on behalf of a recipient, after
payment of funeral expenses not in excess of $3,000 and other higher priority
expenses, “against the decedent’s estate.” The statute describes two categories of a
“decedent’s estate™: (1) “any recipient of medical assistance”’; and (2) “the spouse of
the deceased recipient.” Consequently, Mary Ann Fisk’s estate is a “decedent’s
estate” for purposes of N.D.C.C. § 50-24.1-07(1), and the $3,000 limit for funeral
expenses in subsection (a) is applicable to Mary Ann Fisk’s funeral expenses.
Because N.D.C.C. § 50-24.1-07 is a specific provision providing for the recovery
from an estate of medical assistance benefits previously given to a deceased recipient,
it governs over the more general provisions of N.D.C.C. § 30.1-19-05(1) providing
the priority of claims against an estate under the Uniform Probate Code. See Estate
of Tuntland, 364 N.W.2d 513, 516 (N.D. 1985).

[114] We conclude the district court erred in ruling the $3,000 funeral expense limit
inN.D.C.C. § 50-24.1-07(1) did not apply to Mary Ann Fisk’s funeral expenses. We
also conclude the court erred in approving the personal representative’s payment of
$6,206.25 for her funeral expenses, but only if, as we explain below, the Department
can establish that Raymond Fisk at the time of his death had any traceable interest in
the funds spent in excess of the $3,000 limit.

v
[115] We are troubled by an aspect of this case that the personal representative has
not specifically challenged through a cross-appeal. The district court’s order
discharges the personal representative “upon payment of the remaining $29,565.70
to the Department.” However, the Department has not established that it is entitled
to any recovery whatsoever from Mary Ann Fisk’s estate.
[116] Our caselaw clearly limits the Department’s right to recovery under N.D.C.C.

§ 50-24.1-07 to estate assets the medical assistance recipient had an interest in at the
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time of death, and does not extend to the surviving spouse’s separately-owned assets.
In Estate of Thompson, 1998 ND 226,911, 586 N.W.2d 847 (footnote omitted), this

Court held that the Department may make a “claim against the estate of a deceased

spouse of a deceased recipient of medical assistance benefits for the amount of
medical assistance paid out, to the extent the recipient at the time of death had any
title or interest in assets which were conveyed to his or her spouse ‘through joint
tenancy, tenancy in common, survivorship, life estate, living trust, or other
arrangement.”” “Beyond that, however, N.D.C.C. § 50-24.1-07 does not authorize
recovery from the estate of a recipient’s surviving spouse.” Redfield v. Bitterman,
2000 ND 217, 9 12, 620 N.W.2d 570. In Estate of Wirtz, 2000 ND 59, 9 14, 607
N.W.2d 882, we explained:

We hold any assets conveyed by [the institutionalized spouse]
to [the community spouse] before [the institutionalized spouse’s] death
and traceable to her estate are subject to the department’s recovery
claim. However, the recoverable assets do not include all property ever
held by either party during the marriage. Cf. Estate of Jobe, 590
N.W.2d 162, 166 (Minn. Ct. App. 1999). 42 U.S.C. § 1396p(b)
contemplates only that assets in which the deceased recipient once held
an interest will be traced. It does not provide that separately-owned
assets in the survivor’s estate, or assets in which the deceased recipient
never held an interest, are subject to the department’s claim for
recovery. Thus, recovery from a surviving spouse’s separately-owned
assets because of a past obligation to pay a now deceased Medicaid
recipient’s medlcal expenses as necessaries, or recovery from the
surviving spouse’s entire estate, including assets not traceable from the
recipient, is not allowed.

“Our decisions in Wirtz and Thompson authorize the Department to trace assets
formerly held by a Medicaid recipient and to recover from the estate of the recipient’s
surviving spouse assets in which the deceased recipient once had an interest.” Estate
of Bergman, 2004 ND 196, 9 8, 688 N.W.2d 187; see also N.D.C.C. § 50-24.1-07(5).
As the claimant against the estate, the Department bears the initial burden of showing
traceability. Wirtz, at 4 15.

[117] The record is inadequate to determine the validity of the Department’s claim

against the estate. The only “evidence” submitted by the Department to support its
claim is a bill seeking $56,312.35 for medical assistance benefits issued on behalf of
Raymond Fisk and seeking $14,575.24 in interest. The $57,880.02 in net proceeds
received from the sale of Mary Ann Fisk’s home was, by far, the estate’s biggest

asset. Yet the record does not disclose whether Raymond Fisk ever held any title or
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interest in the property as a sole owner or joint tenant, or whether Mary Ann Fisk at
the time of Raymond Fisk’s death held title to the property as the sole owner or joint
tenant. This information would most likely have surfaced when the Department
determined Raymond Fisk’s eligibility for medical assistance benefits under the
medical assistance eligibility regulations in N.D. Admin. Code ch. 75-02-02.1. See
Reinholdt v. North Dakota Dep’t of Human Servs., 2009 ND 17, 99 12-13, 760
N.W.2d 101. For example, if Raymond Fisk and Mary Ann Fisk had owned the

property as joint tenants before his death, they would have “[s]hared ownership” as

that term is defined in the regulations, which in the case of a joint tenancy means
“each of two or more joint tenants has an equal interest in the whole property.” N.D.
Admin. Code § 75-02-02.1-29(2)(b)(1). Under the regulations for valuation of assets,
“[t]he value of a partial or shared interest is a proportionate share of the total value of
the asset equal to the proportionate share of the asset owned by the applicant or
recipient.” N.D. Admin. Code § 75-02-02.1-32(4)(b). Under those circumstances,
the Department would have no claim against the estate for Mary Ann Fisk’s one-half
interest in the net proceeds from the sale of the property. See Bergman, 2004 ND
196, 9 8, 688 N.W.2d 187; Redfield, 2000 ND 217, § 12, 620 N.W.2d 570; Wirtz,
2000 ND 59, 9 14, 607 N.W.2d 882; Thompson, 1998 ND 226, 4 11, 586 N.W.2d
847.

[118] Although the personal representative did not file a cross-appeal to raise this
issue, we believe this is one of the rare cases in which “[w]e should apply the right
rule of law even if it was not properly presented to the trial court or to this court,”
Berg v. Ullman ex rel. Ullman, 1998 ND 74, 920 n.3, 576 N.W.2d 218, “to foster an
orderly development of the law” on the recovery of medical assistance benefits.
Messiha v. State, 1998 ND 149,921 n.2, 583 N.W.2d 385; see also State v. Holecek,
545 N.W.2d 800, 803 (N.D. 1996) (““where a pertinent statute has been overlooked

by both counsel and the court, resulting in plain error in a matter that is of public

concern, this court will consider the error even though it is not brought to our
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attention by either of the parties.’” (quoting Le Pire v. Workmen’s Comp. Bur., 111
N.W.2d 355,359 (N.D. 1961))). We believe it is appropriate under the circumstances
to remand to the district court to allow the Department the opportunity to present
evidence concerning asset traceability. See Wirtz, 2000 ND 59, q 15, 607 N.W.2d

882.
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[119] We affirm in part, reverse in part, and remand for further proceedings.

[20] Carol Ronning Kapsner
Dale V. Sandstrom
Daniel J. Crothers

Maring, Justice, concurring in part and dissenting in part.

[921] Irespectfully concur in parts I and II of the majority opinion and dissent from
parts III and I'V of the majority opinion.

[122] The majority opinion concludes in part 11 that N.D.C.C. § 50-24.1-07(1) limits
the amount of funeral expenses which can be approved for Mary Ann Fisk to $3,000.
I agree Mary Ann Fisk’s funeral expenses, which can be paid out of her estate, are
limited to $3,000 because, under the facts of this case, all of the assets in her estate
came from her husband Raymond Fisk. I arrive at that conclusion, however, under
a different interpretation of the statute than the majority opinion.

[923] I am of the opinion that N.D.C.C. § 50-24.1-07(1) is ambiguous. The statute
can be read to limit not only the medical assistance recipient’s claim for funeral
expenses to $3,000, but also the medical assistance recipient’s spouse’s claim for
funeral expenses. The statute can also be read to place only a timing restriction on
when the Department can recover the amount of medical assistance benefits it has
paid, which would be on the death of the spouse of the deceased recipient. However,
the interpretation of N.D.C.C. § 50-24.1-07(1) must include consideration of the
entire statute. See Estate of Thompson, 1998 ND 226, 4 7, 586 N.W.2d 847 (“We
construe statutes as a whole to give effect to each of its provisions, whenever fairly
possible.”). Subsection 2, N.D.C.C. § 50-24.1-07, states that “[a] claim may not be

required to be paid nor may interest begin to accrue during the lifetime of the

decedent’s surviving spouse, if any, ... " If the timing of the Department’s claim was
governed by subsection 1, N.D.C.C. § 50-24.1-07, there would be no need for
subsection 2. Consequently, that proffered interpretation of subsection 1 is not
persuasive. Subsection 5, N.D.C.C. § 50-24.1-07, states:

All assets in the decedent’s estate of the spouse of a deceased medical
assistance recipient are presumed to be assets in which that recipient
had an interest at the time of the recipient’s death.

This subsection states there is a presumption that, at the death of the recipient’s

spouse, the recipient had “an interest” in all assets in the recipient’s spouse’s estate.
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The statute does not state that the recipient’s interest is presumed to be a one hundred

percent ownership and, therefore, it must be determined what “interest” the recipient

had at the time of the recipient’s death. In Estate of Thompson, our Court concluded
that the Department had the power to recover against the recipient’s spouse’s estate,
but only against the recipient’s assets that were conveyed through joint tenancy and
other forms of survivorship, or other assets in which the recipient had any legally
cognizable title or interest at the time of death. 1998 ND 226, 9 12, 14-15, 586
N.W.2d 847. In Estate of Wirtz, our Court held that any assets conveyed by the
medical assistance recipient to the spouse and traceable to her estate are subject to the
Department’s recovery claim. 2000 ND 59, q 14, 607 N.W.2d 882. “However, the

recoverable assets do not include all property ever held by either party during the

marriage” and

42 U.S.C. § 1396p(b) contemplates only that assets in which the
deceased recipient once held an interest will be traced. It does not
provide that separately-owned assets in the survivor’s estate, or assets
in which the deceased recipient never held an interest, are subject to the
department’s claim for recovery. Thus, recovery from a surviving
spouse’s separately-owned assets . . . or recovery from the surviving
spouse’s entire estate, including assets not traceable from the recipient,
is not allowed.

Id. (citation omitted.)

[924] Therefore, the recipient’s spouse’s estate could include both assets in which
the recipient had an interest at his death and assets in which the recipient never held
an interest. I interpret N.D.C.C. § 50-24.1-07(1) to list preferred claims against those
assets in the recipient’s spouse’s estate in which the recipient had an interest, but only
to the extent of that interest. If the recipient’s spouse died with assets in which the
recipient had no interest or assets that were wholly owned by the recipient’s spouse,
the preferred claims against those assets would be governed by N.D.C.C. § 30.1-19-
05.

[925] In this case, Raymond Fisk is presumed to have an interest in all of the assets
in Mary Ann Fisk’s estate. See N.D.C.C. § 50-24.1-07(5). The Department filed a
claim against the estate. The personal representative disallowed the claim, and

[13

contended that the Department’s “recovery is limited to the traceable assets in which
Raymond A. Fisk had an interest in.” The Department filed a petition for allowance
of the claim. Subsequently, the personal representative filed an amended notice of

disallowance of claim which allowed the Department’s claim against the estate for
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medical assistance issued on behalf of Raymond A. Fisk in the total amount of
$56,312.35, but disallowing interest. The district court entered an order declaring the
estate insolvent and ordering payment of $29,565.70 to the Department for its claim
for recovery of medical assistance benefits. The personal representative claims there
is a clerical mistake in the amount to be paid to the Department, and it should be
corrected to $28,409.09. The Department has not disputed this.

[926] The issues appealed by the Department included whether the district court
erred in allowing payment of $6,206.25 for funeral expenses of the recipient’s spouse
instead of limiting the funeral expenses to $3,000. The personal representative took
the position that the statute, N.D.C.C. § 50-24.1-07(1), should be interpreted to only
apply to the deceased recipient’s funeral expenses and not to the recipient’s spouse’s
funeral expenses. The personal representative never argued or raised an issue
claiming that Mary Ann Fisk had any interest separate and independent of her
husband’s in the assets of her estate. Mary Ann Fisk, on this record, never claimed
she owned a joint tenancy one-half share in the proceeds from the sale of the house.
The personal representative waived any claim that any of the assets of Mary Ann
Fisk’s estate were hers alone. I am of the opinion that if the home was originally in
joint tenancy with Raymond Fisk, the statute N.D.C.C. § 50-24.1-07 severed the joint
tenancy and the Department could only recover its claim from Raymond Fisk’s joint
tenancy, one-half of the proceeds from the sale of the home. Because the personal
representative waived any claim on behalf of Mary Ann Fisk’s estate to one-half of
the proceeds from the home, I would not reverse and remand for the Department to
establish its interest in the assets of the estate. I would reverse the district court’s
allowance of all the funeral expenses and hold that, on this record, the limit of $3,000
applies, and I would remand for the court to enter an amended order, including
correcting any clerical mistake in the amount ordered to be paid to the Department.
I would affirm the district court’s order in all other respects.

[127] Mary Muehlen Maring
Gerald W. VandeWalle, C.J.
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